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STATEMENT OF JURISDICTION 
The Utah Supreme Court has jurisdiction over this matter 
pursuant to the Utah Constitution Article VIII, Sections 3 and 4, 
and Section 78-2-2(3) (j ) Utah Code Ann. (1953 as amended). On 
February 28, 1990, the Honorable Homer F. Wilkinson of the Third 
Judicial District Court, in and for Salt Lake County, State of 
Utah, entered an Order of Dismissal for failure to state a claim 
upon which relief could be granted (T.R. 160-161). A notice of 
appeal was filed by plaintiffs Ernest L. Bailey and Sharon S. 
Bailey on March 14, 1990 (T.R. 162-163). 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1) Whether the Utah State Bar has a duty to protect identified 
members of the public from members of the bar who are known to 
conduct their practice in a pattern of misconduct including 
negligence and incompetence. 
2) Whether the Utah State Bar has any duty to the plaintiffs 
Ernest L. Bailey and/or Sharon S. Bailey that was alleged to have 
been breached in the plaintiffs' complaint. 
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3) Whether the Utah State Bar is immune from civil liability 
because its employees may be immune for certain specified actions. 
4) Whether the plaintiffs/Baileys' complaint set forth a cause 
of action upon which relief could be granted. 
DETERMINATIVE AUTHORITY 
There are no determinative constitutional provisions involved 
in this case. 
STATEMENT OF THE CASE 
A. Nature of the Case: 
Plaintiffs Ernest L. Bailey and Sharon S. Bailey ("Baileys"), 
hired attorney J. Richard Calder ("Calder"), on March 21, 1978, to 
represent them in a bankruptcy. Calder negligently omitted from 
the creditors list Richard D. and Morena C. Harris, who were owed 
$1,399.00. As a result of Calder* s omission, such debt was not 
discharged by the Bankruptcy Court. Because the Harris debt arose 
out of an automobile accident, plaintiff Ernest L. Bailey was 
unable to renew his chauffeur's license. This prevented Mr. Bailey 
from working at his profession as a long haul truck driver. The 
Baileys continued to work with Calder to rectify the improper 
bankruptcy filing. 
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On August 9, 1983, the Baileys sought assistance from the 
defendant Utah State Bar ("State Bar"). The Baileys filed with 
the Bar a complaint against Calder for his improper bankruptcy 
filing and his apparent inability to remedy the situation. By a 
letter dated October 19, 1983, C. Jeffry Paoletti, ("Bar Counsel"), 
informed the Baileys that their complaint was barred by a three (3) 
year statute of limitations. Further, Bar Counsel and the Ethics 
and Discipline Panel of the State Bar recommended that the Baileys 
return to Calder to continue their professional relationship. 
Finally, Bar Counsel indicated that Calder had agreed with the Bar 
to correct the bankruptcy filing for a total fee of $10.00. 
Taking the recommendation of Bar Counsel and the State Bar, 
the Baileys returned to Calder, who immediately attempted to charge 
them an additional $130.00. As a result, on December 2, 1983, the 
Baileys again contacted the State Bar to complain and seek advise 
in regard to Calderfs breach of his agreement with the State Bar 
and Bar Counsel. Again, at the suggestion of Bar Counsel, the 
Baileys returned to Calder and paid him $15.00 in exchange for his 
promise to amend the bankruptcy filing. 
On behalf of the Baileys, Calder filed a motion to reopen the 
bankruptcy. On February 15, 1984, this motion was denied. The 
following day, February 16, 1984, Calder withdrew as counsel for 
the Baileys. 
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Throughout the time period in which the Baileys were seeking 
the advice of the State Bar, Bar Counsel was aware of a pattern of 
misconduct including negligence and incompetence by Calder and that 
disciplinary proceedings against Calder were in progress. More 
specifically, on December 5, 1983, a Private Reprimand was issued 
to Calder. On June 17, 1983, Bar Counsel and the Utah State Bar 
Ethics and Discipline Committee presented a Complaint to the Board 
of Commissioners of the Utah State Bar that stated in part: "that 
the foregoing counts of this complaint described misconduct by this 
Respondent (Calder) which evidences a pattern of misconduct 
including negligence and incompetence." (T.R. 5). 
On October 8, 1986, the Baileys filed a complaint with 
the State Bar against both Calder and the State Bar. No response 
to said complaint has yet been received. 
B. Course of the Proceedings: 
On or about December 14, 1987, the Baileys filed a Verified 
Complaint in the Third Judicial District Court, in and for Salt 
Lake County, naming the Utah State Bar and John Does 1 through 8 
as defendants. On or about January 5, 1988, the State Bar filed 
a motion to Dismiss the Baileys' complaint on the grounds that Rule 
XVI(a) of the Procedures of Discipline of the Utah State Bar 
prevented recovery by the Baileys. A Response was filed by the 
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Baileys followed by the State Bar filing a Supplemental Memorandum 
in Support of its Motion to Dismiss. The State Bar argued therein 
that under said immunity provision of Rule XVI(a) the State Bar 
employees were immune from civil liability and thus the State Bar 
itself was similarly immune from civil liability. A Second 
Responsive Memorandum was then filed by the Baileys. 
C. Disposition of Trial Court: 
On February 7, 1988, a Minute Entry granting the State Bar's 
Motion to Dismiss was entered by Judge Homer F. Wilkinson. 
Pursuant to said Minute Entry, an Order of Dismissal with prejudice 
was entered by Judge Wilkinson on February 28, 1990. 
STATEMENT OF FACTS 
For the purpose of this appeal, the following statement of 
facts is applicable: 
1. The plaintiffs Ernest L. Bailey and Sharon S. Bailey 
("Baileys"), are residents of the State of Utah. Ernest L Bailey 
was a professional interstate truck driver for over twenty years 
(T.R. 3). 
2. The defendant Utah State Bar ("State Bar") is a 
governmental entity created by law pursuant to Utah Code Ann. 
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Sections 78-51-1 (1953 as amended) and Rule of the Utah Supreme 
Court pursuant to the Rules of Integration and Management of the 
Utah State Bar, effective July 1, 1981, for the purpose of, among 
other things, supervising the conduct of attorneys in Utah, 
improving the administration of justice in Utah, and serving the 
legal profession in Utah (T.R. 3). 
3. On March 21, 1978, the Baileys hired an attorney, J. 
Richard Calder ("Calder"), to represent them in a bankruptcy (T.R. 
5). 
4. Calder omitted certain creditors, including Richard D. 
Harris and Morena C. Harris, from the Baileys1 list of creditors 
(Id.). 
5. Because such debt was associated with an automobile 
accident, plaintiff, Ernest L. Bailey was unable to obtain a 
renewal of his chauffeur's license, which was required to perform 
his job as a long haul trucker (Id.). 
6. During the period from March 19, 1979 through August 9, 
1983, the Baileys tried to work with Calder to rectify the faulty 
bankruptcy filing (Id.). 
7. During this time period plaintiff, Ernest L. Bailey, as 
a direct and proximate result of Calderfs conduct, lost two jobs 
due to his inability to obtain a chauffeur's license (Id.). 
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8. On June 17, 1983, the Utah State Bar Ethics Committee 
presented a complaint to the Board of Commissioners of the Utah 
State Bar in regard to Calder. The complaint said, in part, that 
Calder had acted with "a pattern of misconduct including negligence 
and incompetence" (Id.). 
9. On August 9, 1983, the Baileys complained to the State 
Bar about Calderfs conduct in handling their bankruptcy (T.R. 5-
6). 
10. On October 19, 1983, Bar Counsel, Jeffry C. Paoletti 
("Bar Counsel"), wrote to the Baileys and recommended, along with 
the Utah State Bar Ethics and Discipline Panel, that the Baileys 
should return to Calder for the completion of the bankruptcy matter 
(T.R. 6). Apparently, Calder had agreed with the State Bar to 
complete the Baileys' work for $10.00 (Id.) 
11. The Baileys took the State Bar's recommendation and 
returned to Calder, whereupon Calder attempted to charge the 
Baileys an additional $130.00 (Id.). 
12. On December 2, 1983, the Baileys again contacted the 
State Bar to inquire as to the propriety of Calderfs conduct. The 
Baileys were again instructed by Bar Counsel to return to Calder 
(Id.). 
13. On December 29, 1983, the Baileys returned to Calder, 
and paid him $15.00 (Id.). 
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12, On February 15, 1984, the Baileys' motion to reopen the 
bankruptcy, filed by Calder, was denied. The next day, Calder 
withdrew as counsel for the Baileys (Id.). 
14. On October 8, 1986, the Baileys filed another complaint 
with the State Bar against both Calder and the State Bar itself 
(Id. 6-7). To this date, no response to said complaint has yet 
been received. 
SUMMARY OF ARGUMENT 
The Utah State Bar is a governmental entity that owes certain 
duties to the public and individuals who seek its assistance. The 
State Bar is empowered to regulate the practice of law and lawyers 
within Utah. The State Bar performs its duties to, in part, 
encourage practices that may allow its members to more effectively 
and efficiently serve in the public's interest. 
The Baileys sought the assistance and advice of the State Bar 
as both the regulator of Utah's legal community and as legal 
counsel in regard to the efficacy of a Bar member's conduct. 
Instead of suggesting that the Baileys change lawyers, or at least 
get another legal opinion, the State Bar gave negligent advise in 
recommending to the Baileys that they continue their professional 
relationship with a lawyer who was known by the State Bar to 
12 
practice in a pattern of misconduct including negligence and 
incompetence. 
The Baileys adequately plead the factual and legal grounds to 
support a denial of the State Bar's motion to dismiss. The Baileys 
are certainly entitled to go forth with th^ir proof. The trial 
courts granting of the State Bar's motion to dismiss should be 
reversed. 
ARGUMENT 
STANDARD OF REVIEW 
This case is an appeal from a grant of the State Barf s Motion 
to Dismiss pursuant to Utah Rules of Civil Procedure, Rule 
12(b)(6). Consequently, the following standard of review is 
applicable to both the District Court and the State Supreme Court. 
Barrus v. Wilkinson, 16 Utah 2d 204, 398 P.2d 207, 208 (1965). 
A motion to dismiss is a challenge only to the sufficiency of 
the complaint. Peterson v. Jones, 16 Utah £d 121, 396 P.2d 748, 
748 (1964). A complaint is required merely to give the named 
defendants fair notice of the nature and grounds of the claim and 
a general indication of the type of litigation involved. 
Christensen v. Lelis Automatic Transmission Service, Inc., 24 Utah 
2d 165, 467 P.2d 605, 607 (1970). Further, in reviewing a motion 
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to dismiss, the Court must take the allegations in the complaint 
as true. Peterson v. Jones, supra at 748. To state a claim upon 
which relief may be granted, a plaintiff may recite conclusions of 
law or fact or both. Liquor Control Commission v. Athas, 243 P.2d 
441, 443 (1952). 
The granting of a motion to dismiss is a harsh measure, which 
deprives a party of the privilege of presenting his evidence. Baur 
v. Pacific Finance Corp., 14 Utah 2d 283, 383 P. 2d 397, 397 (1963). 
A motion to dismiss should thus be granted only when it is clear 
that after taking the view most favorable to the plaintiff and 
assuming to be true any facts that might be proved to support the 
complaint, no right to redress could be established. Id. Further, 
unless it so clearly appears that after all assumptions have been 
made in favor of the complaint, plaintiff is still unable to state 
a valid claim, any doubt should be resolved in favor of allowing 
the plaintiff the opportunity to present his proof. Id. Citing 
Samms v. Eccles, 11 Utah 2d 289, 358 P.2d 344. 
In order to afford the Baileys an opportunity to put forth 
their evidence, this Court, must view the allegations in the 
Baileys' complaint to be true and find that such allegations might 
set forth a breach of duty by the State Bar that can be redressed 
by the courts. 
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POINT I 
THE UTAH STATE BAR OWES A DUTY TO THE BAILEYS 
The document that sets forth the rights and responsibilities 
of the State Bar, as created by this Court, is the Rules of 
Integration and Management of the Utah State Bar ("Rules of 
Integration"). The Rules of Integration at Section (A)l, recite 
the goals of the State Bar as, among other things, "to provide for 
the regulation and discipline of persons engaged in the practice 
of law* to foster and maintain on the part of those engaged in the 
practice of law high ideals of integrity, learning, competence and 
public service . . . ." The State Bar was also organized to 
encourage its members to effectively and efficiently discharge 
their duties in the public's interest. Id. 
Presumably to give the State Bar some accountability for its 
actions, this Court stated that the State Bar may "sue and be 
sued". Id. Being a governmental agency that is the administrative 
arm of this Court, the State Bar is subject to civil liability in 
the same way other governmental agencies may be found liable. See, 
Utah Code Ann. Sections 63-30-1 et seq (1953 as amended). B a r 
Counsel itself also has certain duties to its client, the State 
Bar, and to the public that are actionable if breached. See e.g., 
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Code of Professional Responsibility, DR 7-102(A)(3) and (5) and DR 
1-102(A); Utah Code Ann, Section 63-30-10 (1953 as amended). 
In its motion to dismiss, the State Bar claims that Rule XVI 
of the Procedures of Discipline of the Utah State Bar ("Procedures 
of Discipline") makes the State Bar immune from civil liability.1 
This immunity provision, relied upon by the State Bar to uphold the 
trial court's dismissal of the Baileys1 complaint, fails for two 
reasons; first, the controversy at issue is not a disciplinary 
proceeding, and second, Rule XVI protects only Bar Counsel, staff 
and other named persons, it does not protect the State Bar itself. 
The Baileys' complaint states that the State Bar failed in 
its duty to both the public and the Baileys to protect them from 
a known pattesrn of negligence and incompetence by a member of the 
State Bar. This cause of action is not based upon anything related 
to a disciplinary proceeding. The Baileys simply went to the 
agency that is empowered to regulate lawyers to determine if they 
1
. Procedures of Discipline of the Utah State Bar, Rule 
XVI(a): 
Disciplinary Personnel Immune from Civil Suit. All 
members of the Committee, Board, hearing committees, Bar 
Counsel, disciplinary staff and other persons duly 
authorized to act in disciplinary proceedings under these 
rules shall be absolutely immune from civil suit or 
liability for any conduct in the course of their official 
responsibilities. 
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were being treated fairly. The State Bar gave the Baileys every 
impression that they were, and that the State Bar had no reason to 
suspect any misconduct on the part of Calder. This guidance was 
provided by the State Bar when it knew full well that Calder was 
practicing a pattern of misconduct including negligence and 
incompetence. 
Rule XVI of the Procedures of Discipline does not protect the 
State Bar from acts of its Bar Counsel. The State Bar, in support 
of its Motion to Dismiss, also argued that the State Bar is immune 
from civil liability because Bar Counsel is immune under said Rule 
XVI. What the State Bar fails to understand, is that immunity of 
an agent or employee does not confer immunity upon the principal 
or employer. Restatement (Second) of Agency, Section 217(b)(ii). 
Thus, when giving advice, the State Bar is held to the same 
standards of care and conduct as any other governmental entity. 
When the State Bar, through its Bar Counsel gives legal advice, 
the State Bar should be held to the same standard of care as any 
other lawyer in the community. The Baileys were owed a duty to 
receive reliable and trustworthy information from the State Bar 
and Bar Counsel. Instead, the Baileys received information that 
was inaccurate and misleading. 
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POINT II 
THE BAILEYS' COMPLAINT SUFFICIENTLY ALLEGES A BREACH OF 
DUTY BY THE STATE BAR 
The Baileys hired Calder, a member of the State Bar, to assist 
them with a legal matter. Problems concerning their representation 
by Calder arose. The Baileys took the most logical course of 
action, and went to the governmental body that regulates the 
conduct of lawyers. It was reasonable to expect that the Baileys 
would be provided with accurate information in regard to the 
quality of representation they were getting. 
The State Bar completely failed in its responsibility to 
protect the public interest as it relates to the administration of 
justice. The State Bar was aware of Calderfs pattern of 
inappropriate conduct and did not do so much as suggest to the 
Baileys that they might seek a second opinion from independent 
counsel. The State Bar went so far as to twice "recommend" that 
the Baileys return to Calder. 
The Baileys have alleged that such conduct was a breach of 
duty owed to them and to the public by the State Bar. The Baileys 
have alleged the factual bases to support such a legal conclusion. 
If their factual allegations are proven at trial then the Baileys 
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would be entitled to recover for their damages incurred as a result 
of the State Bar's misconduct. 
CONCLUSION 
The Utah State Bar owes a duty to the Baileys and the public 
to act as responsible officers of the Court through its Bar 
Counsel. The State Bar is subject to civil liability for its 
misconduct regardless of the immunities granted its employees or 
agents. The Baileys have alleged, in their complaint, sufficient 
allegations to support their cause of action against the State Bar. 
The Baileys, therefor, respectfully request this Court to 
reverse the trial courts decision to dismiss the Baileys' complaint 
for failure to state a claim upon which relief may be granted. 
DATED this 5th day of July, 1990. 
STEVEN P. ROWfi 
Counsel for Plaintiffs/Appellants 
Ernest L. Bailey and 
Sharon S. Bailey 
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CERTIFICATE OF DELIVERY 
I hereby certify that on the 5th day of July, 1990, I caused 
to be hand delivered, four (4) true and correct copies of the above 
and foregoing BRIEF OF APPELLANT to: 
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ROBERT REES 
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Counsel for Defendant/Respondent 
Utah State Bar 
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Salt Lake City, Utah 84111 
counsel for opposing parties. 
STEVEN P. ROWE 
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IN THE THIRD DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
ERNEST L. and SHARON C. 
BAILEY, 
Plaintiffs, 
vs. 
THE UTAH STATE BAR and JOHN 
DOES 1 through 8, 
Defendants. 
ORDER OF DISMISSAL 
Civil No. C87-8124 
Judge Wilkinson 
^ Having considered defendant's motion to dismiss 
filed on or about January 5, 1988, having reviewed the 
file and read the pleadings, and having entered its minute 
entry dated February 7, 1990, the court hereby orders that 
defendant's motion to dismiss be and is hereby granted. 
Plaintiffs' verified complaint is hereby dismissed with 
prejudice. 
DATED this *~ * day of February, 1990. 
BY THE COURT: 
UDGE HOMER F. WILKINSON 
CERTIFICATE OF MAILING 
MAILED, postage prepaid, this / £-t£>day of February, 
1990, a true and correct copy of the foregoing order of 
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Salt Lake City, Utah 84102 
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